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The issue is whether the Office of Workers Compensation Programs properly denied
appellant’s request for reconsideration on the grounds that it was untimely filed and failed to
demonstrate clear evidence of error.

The Office accepted appellant’s claim for right hand and wrist sprain, left ankle sprain
and tear of the triangular fibrocartilage complex (TFC) ligament right wrist, which was
surgically repaired. Appellant received compensation for lost time from work and returned to
work on July 27, 1998. She stopped working on May 24, 1999. In an undated CA-2 form
received by the Office on June 30, 1999 appellant filed a claim for a recurrence of disability, due
to the August 8, 1996 employment injury. She left the date of the recurrence blank and indicated
that she stopped working on May 24, 1999. By decision dated October 8, 1999, the Office
denied the claim, stating that the evidence of record faled to establish that the claimed
recurrence was causally related to the August 8, 1996 employment injury.

On September 24, 2001 appellant filed a CA-2 form for a recurrence of disability, due to
the August 8, 1996 employment injury, commencing early April 1999 and indicated that she
stopped working on May 24, 1999. Appellant stated that in her second attempt to work from
February to May 24, 1999, the pain and limitations from her original injury prevented her from
working. Appellant stated that the recurrence occurred as a result of the job’ s repetitive physical
requirements including pushing/pulling, lifting carrying, reaching, filing and writing. By letter
dated October 26, 2001, the Office informed appellant that her CA-2 form for a notice of
recurrence on May 24, 1999 had been previously addressed in the October 8, 1999 decision and
if she did not agree with the decision, she should pursue one of her appeal rights.

By letter dated January 27, 2003, appellant requested reconsideration of the Office's
decision and submitted additional evidence consisting of medical notes and reports from
appellant’ s treating physician, Dr. Paul H. Steinfield, a Board-certified orthopedic surgeon, dated
April 30, May 11, 14 and 24, June 9 and August 11, 1999 and a copy of the September 24, 2001,
claim for a recurrence of disability. In the April 30, 1999 report, Dr. Steinfield diagnosed, inter



alia, cervical radiculopathy, right carpal tunnel syndrome and left lower wrist ganglion. He
stated that appellant’s condition appeared to be an exacerbation of a previously diagnosed
condition that was work related. On May 11, 1999 Dr. Steinfield stated that appellant had
cervical radiculopathy and was unable to return to work. In the May 14, 1999 report,
Dr. Steinfield performed a physical examination, recommended another magnetic resonance
imaging (MRI) scan and stated that appellant’'s symptoms of cervical spondylosis and
radiculopathy were work related. He stated that appellant could continue working but might
have difficulty working in the future.

In the May 24, 1999 report, Dr. Steinfield stated that appellant was unchanged upon
examination, that she had cervical radiculopathy, which dated back to the August 1996, work
injury and he told her to stop working for the next two weeks. In the June9, 1999 report,
Dr. Steinfield stated that there was no change on physical examination, the MRI scan showed
evidence of a persistent and severe cervical radiculopathy, which was work related. He stated
that appellant might have an underlying disc herniation and remained out of work. In a report
dated June 9, 1999, Dr. Steinfield found no change on physical examination but stated that the
MRI scan showed evidence of a persistent and severe cervical radiculopathy, which was work
related. He stated that appellant might have an underlying disc herniation. In his August 11,
1999 report, Dr. Steinfield reviewed an MRI scan dated June 30, 1999 and stated that the study
showed neural foraminal narrowing at two levels, which appeared to be at C4-5. He opined that
appellant had persistent cervical radiculopathy with evidence for neural steroid injections.
Dr. Steinfield stated that although appellant first complained of wrist pain, it was “clear” that she
had cervical radiculopathy and it was “clear” that appellant’s symptoms were work related. He
opined that appellant was unable to work.

By decision dated March17, 2003, the Office denied appellant's request for
reconsideration, stating that appellant’s request for reconsideration filed on January 27, 2003
more than a year after the Office’s October 8, 1999 decision denying appellant’s clam for a
recurrence of disability, was untimely and did not demonstrate clear evidence of error.

The Board finds that the Office properly denied appellant’ s request for reconsideration on
the grounds that it was untimely filed and failed to demonstrate clear evidence of error.

The Board's jurisdiction to consider and decide appeals from a final decision of the
Office extends only to those final decisions issued within one year prior to the filing of the
appeal.’ As appellant filed the appeal with the Board on June 18, 2002, the only decision before
the Board is the Office's March17, 2003 decision denying appellant’'s request for
reconsideration.

The Office, through its regulations, has imposed limitations on the exercise of its
discretionary authority under section 8128(a).> The Office will not review a decision denying or
terminating benefits unless the application for review is filed within one year of the date of that
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decision.® The Office will consider an untimely application for reconsideration only if the
application demonstrates clear evidence of error by the Office in its most recent merit decision.
The application must establish, on its face, that such decision was erroneous.”

Appellant made her January 27, 2003 request for reconsideration more than one year after
the Office’s October 8, 1999 decision, the most recent decision on the merits of her claim. Her
request is, therefore, untimely. The question for determination is whether the reconsideration
request shows clear evidence of error.

The Office, through its regulations, has imposed limitations on the exercise of its
discretionary authority under section 8128(a).”> The Office will not review a decision denying or
terminating benefits unless the application for review is filed within one year of the date of that
decision.? The Office will consider an untimely application for reconsideration only if the
application demonstrates clear evidence of error by the Office in its most recent merit decision.
The application must establish, on its face, that such decision was erroneous.”

To show clear evidence of error, a claimant must submit evidence relevant to the issue,
which was decided by the Office.? The evidence must be positive, precise and explicit and must
be manifest on its face that the Office committed an error.” Evidence which does not raise a
substantial question concerning the correctness of the Office’ s decision isinsufficient to establish
clear evidence of error.’® It is not enough merely to show that the evidence could be construed to
as to produce a contrary conclusion.’’ This entails a limited review by the Office of how the
evidence submitted with the reconsideration request bears on the evidence previously of record
and whether the new evidence demonstrates clear error on the part of the Office.'> To show clear
evidence of error, the evidence submitted must not only be of sufficient probative value to create
a conflict in the medical opinion or establish a clear procedural error, but must be of sufficient
probative value to prima facie shift the weight of the evidence in favor of the claimant and raise
a substantial question as to the correctness of the Office's decision.® The Board makes an
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independent determination as to whether a claimant has submitted clear evidence of error on the
part of the Office such that the Office abused its discretion in denying a merit review in the face
of such evidence.™

In this case, the reports from Dr. Steinfield dated April 30, May 11, 14 and 24, June 9 and
August 11, 1999, do not identify any error in the Office’s decision. In his April 30, 1999 report,
he diagnosed, in part, cervical radiculopathy, right carpal tunnel syndrome and left lower wrist
ganglion and stated that appellant’s condition appeared to be an exacerbation of a previously
diagnosed condition, which was work related. His opinion is not relevant, however, to
establishing a recurrence of disability as an exacerbation of a previous condition constitutes a
new injury.® Further, Dr.Steinfield did not explain how the exacerbation occurred.
Dr. Steinfield’'s May 11, 1999 disability, note contained the diagnosis of cervical radiculopathy
and stated that appellant was unable to work. He did not address causation and, therefore, has
not shown error in the Office's decision. In his reports dated May 14 and 24, June9 and
August 11, 1999, Dr. Steinfield consistently stated that appellant’s cervical radiculopathy was
work related but provided no medical rationale explaining how appellant’s condition was work
related or how it was related to the accepted injury of right hand and wrist sprain and TFC. His
reports, therefore, do not show that the Office erred in finding that appellant failed to establish
that she sustained a recurrence of disability commencing early April or May 24, 1999. The
evidence appellant submitted in support of her request for reconsideration does not raise a
substantial question as to the correctness of the Office’s March 17, 2003 decision and, therefore,
failsto demonstrate clear evidence of error.

The March 17, 2003 decision of the Office of Workers Compensation Programs is
hereby affirmed.

Dated, Washington, DC
November 21, 2003

Colleen Duffy Kiko
Member

David S. Gerson
Alternate Member

Willie T.C. Thomas
Alternate Member
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